1
2
3
IN THE CIRCUIT COURT OF THE STATE OF OREGON
4

FOR THE COUNTY OF COLUMBIA

5
6

BRUMBLES, RAVEN,

7

Petitioner,
Case No.

8
9
10

v.
COLUMBIA COUNTY, COLUMBIA
COUNTY CLERK acting by and through its
agent DONALD CLACK
Respondent

11

PETITION CHALLENGING
COUNTY CLERK’S MEASURE 19-1
DETERMINATION
(ORS 250.168(4) expedited review
requested)

12
13
14
INTRODUCTION

15
16

On January 7, 2019 Raven Chris Brumbles, “Petitioner”, submitted an Oregon Secretary

17

of State SEL 370 form, properly filled out, and a complete and full text of a proposed initiative

18

called the “Second Amendment Sanctuary Ordinance”. A true and complete copy of the

19

submittal is attached as Exhibit 1. On January 14, 2019 the Columbia County Clerk, by and

20

through its agent Donald Clack issued a letter determination concluding that circulation of the

21

prospective petition 19-1 was not authorized. A true and correct copy of that letter is attached as

22

Exhibit 2. As explained below, the Clerk’s determination is incorrect as a matter of law and

23

must be reversed.
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POINTS AND AUTHORITIES

1
2

In its January 14, 2019 letter determination, Columbia County Elections asserted that

3

prospective petition 19-1 was deficient in three ways. There was no reasoning, no analysis, and

4

no explanation of why the three conclusions were made, the grounds were simply listed. They

5

were:

6
7

1) Does not include the full text;
2) Does not embrace a single subject; and
3) Is administrative in nature.

8

As explained below, when Oregon law is applied to the clerks three conclusions, they are clearly

9

wrong and must be reversed.

10

The Oregon Supreme Court has repeatedly held that the initiative power is to be given a

11

liberal construction, favoring the right of the people to its exercise. Amalgamated Transit Union-

12

Division 757 v. Yerkovich, 24 Or App 221, 230-231 (1976). In Othus v. Kozer, 119 Or 101, 109

13

(1926), which involved an initiative petition, the court said: "Election laws should be liberally

14

construed: [Citing cases.] The great constitutional privilege of a citizen should not be taken away

15

by a narrow or technical construction of a law regulating the exercise of such right. * * *". See

16

also, Kays v. McCall, 244 Or 361, 373, 418 P2d 511 (1966). Although Petitioner believes that no

17

liberal construction is needed to find that IP 19-1 meets the constitutional criteria, Petitioner should

18

receive the benefit of the doubt on any close calls.

19
20

1. The “Full Text” of the proposed ordinance was included in IP 19-1.

21

The Oregon Constitution requires, “An initiative petition shall include the full text of the

22

proposed law or amendment to the Constitution”. Or. Const. Art. IV, Section 1(2)(d). In this case

23

there is no proposed amendment to the Constitution, this is merely a County ordinance, thus it is
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1

a proposed law. Oregon Supreme Court has ruled on this issue many times. For a proposed law

2

that does not purport to repeal or amend any existing law, the only thing that is required to be

3

included is the literal text of the proposed law. A petitioner does not need to include the text of

4

any cross-referenced laws and does not even need to include the text of any law that would be

5

repealed. Kerr v. Bradbury, 193 Or App 304, 315-316 (2004). Thus, for IP 19-1 the only text that

6

needed to be included to be the “full text” is the new text containing the proposed ordinance. IP

7

19-1 does not repeal at all, and cross references do not need included. IP 19-1 is simply a new

8

ordinance proposed for a vote and potential inclusion in the Columbia County code.

9

If the County Clerk, or any intervenor asserts that something is being repealed, that is

10

simply wrong factually. It is outcome determinative on this issue, that under Oregon law even if-

11

something was being repealed, that text is not a part of what needs to be in the prospective petition.

12

Schnell, 238 Or at 203-204. The Court has ruled, “[t]he text of a statute to be repealed simply is

13

not part of what the statute will look like if the measure passes, nor is the text of a statute referred

14

to in the measure, but unchanged by it. Therefore, they [text being repealed] are not part of the

15

"proposed measure" and need not be published in the initiative petition”. In the court's words:

16

19

"The text of repealed statutes, like that of statutes referred to in the proposed measure,
would be no part of the enacted statute should it pass, and some means would have to be
found for eliminating such surplusage after enactment. No useful purpose would be served
by quoting at length either the related statutes referred to in the proposed measure but left
unchanged thereby or the statutes to be repealed thereby. Since such matter is no part of
the proposed law, it need not be made a part of the initiating petition."
Kerr v. Bradbury, 193 Or App 304, 315-316 (2004). Thus, the fact that IP 19-1 makes several

20

recital references to pre-existing constitutional provisions, case law, and Oregon statutes is

21

irrelevant for this ORS 250.168 analysis. In Kerr, the Court of Appeals has directly ruled that

22

statutes referred to in a prospective petition do not need to be included as part of the full text of

23

the measure. Thus, because IP 19-1 does not on its face amend or repeal any other law, the full

17
18
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1

text of the proposed ordinance was properly contained in the text of IP 19-1 as submitted.

2
3

2. IP 19-1 embraces only one subject: the enforcement of firearms regulations in

4

Columbia County.

5

A simple review of IP 19-1 demonstrates that it relates to only one subject: the enforcement

6

of firearms regulations in Columbia County. The full text is attached in Exhibit 1. However, the

7

law in Oregon allows all matters properly connected to the single subject, so an even broader

8

amount of materials that just a single subject can be allowed in a single initiative petition. That is

9

not even necessary for IP 19-1.

10

Oregon law states that, “Every Act shall embrace but one subject, and matters properly

11

connected therewith”. Or. Const. Art. IV Section 1(2)(d). Thus, IP 19-1 is constitutionally

12

permitted to include the one subject relating to enforcement of firearms regulations in Columbia

13

County, AND any matters properly connected to that subject. IP 19-1 has three substantive

14

provisions.

15
16
17

Section 3 “Prohibitions”;
Section 4 “Penalties”; and
Section 5 “Private Cause of Action”.
The remaining provisions are merely the title, recitals, severability clause, and date clause.

18

Section 3 establishes the acts that are prohibited under the proposed ordinance, namely “…

19

no agent, department, employee or official of Columbia County… while acting in their official

20

capacity, shall...” knowingly and willingly enforce an Extraterritorial Act regarding firearms (a

21

defined term) or utilize any county money or assets to enforce or investigate such firearm matters.

22

The full text of Section 3 is included below.

23
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1
2
3
4
5
6
7

Sections 4 and 5 of IP 19-1 merely provide enforcement mechanisms for the new

8

ordinance. Section 4(A) defines a new term called “Extraterratorial Acts” as term for the kinds of

9

actions included in the prohibition and then establishes the penalty for violations and lists nine

10

specific items. Then IP 19-1 Section 4 (B, C, D, E) contains the enforcement details. Then Section

11

4(F) creates a few exceptions to the prohibition. Section 4 clearly is pertaining to the same subject

12

and relates directly to the same subject as it is literally the enforcement mechanism for the new

13

ordinance. Accordingly, even if the clerk viewed this as a separate subject-- it is “properly

14

connected” to the main subject. Nearly every prohibition ordinance has an enforcement mechanism

15

contained within it and that is regularly part of the same subject. Here “enforcement of firearms

16

regulations in Columbia County” is directly related to the subject of the prohibition on enforcement

17

of firearms regulations in Columbia County.

18

Likewise, Section 5 of IP 19-1 gives an additional enforcement mechanism for violations

19

of the ordinance protecting second amendment rights, and that is a private right of action. If a state

20

actor were to refuse to prosecute under IP 19-1, then a private actor still has a remedy. The private

21

right of action is literally available for violations of the ordinance or other firearm enforcement

22

violations. That is the exact same subject, and again merely the enforcement mechanism for the

23

prohibition contained in Section 3.
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1

If there is any uncertainty, the details of how Oregon Courts are required to analyze this

2

legal question makes it clear that IP 19-1 passes the test. The single subject requirement for

3

initiatives under Article IV 1(2)(d), goes to prevention of logrolling and hiding content in a

4

proposed law. Lowe v. Keisling, 130 Or App 1, 9 (1994). Accordingly, Courts consider whether

5

the proposed initiative contains a single subject in the light of the definitions and purposes

6

identified by the Supreme Court in Lovejoy v. Portland, 95 Or 459 (1920). To embrace one subject,

7

there must exist among its parts some logical connection relating each to the others." McIntire,

8

322 Or at 443 (explaining "that 'one of the principle objects was to "prevent the combining of

9

incongruous matters and objects totally distinct and having no connection nor relation with each

10

other in one and the same bill,'" (citing Nielson v. Bryson, 257 Or 179, 186 (1970))”.1

11

A measure must first be scrutinized to determine whether it embraces more than one

12

subject. If it does, it offends the constitutional limitation even if the subjects are "properly

13

connected," and that is the end of the inquiry. If it does not, the single subject must be identified.

14

When that is done, and if the proposal embraces no other matters, there is no need to inquire into

15

proper connection. Or. Educ. Asso. v. Phillips, 302 Or 87, 100 (1986).

16

IP 19-1 has one-subject - the prohibition on enforcement of certain firearms regulations by

17

the Columbia County. The only other provisions are the penalty and enforcement provisions for

18

the new ordinance so they the same subject and directly connected. The logical connection between

19

the prohibition and the penalty for a violation of the prohibitions is clear and needs no further

20

explanation. The County Clerk’s office was wrong and must be reversed.

21
1

22
23

The Oregon Supreme Court has held that the one-subject provisions of section 1(2)(d) and section
20 should be given the same meaning, Phillips, 302 Or at 91, the result here is the same whether this court
uses the methodology from Phillips or from McIntire. State ex rel. Caleb v. Beesley, 326 Or 83, 88-90
(1997).
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1

3. IP 19-1 is exclusively legislative.

2

Generally, an ordinance originating or enacting a permanent law or laying down a rule of

3

conduct or course of policy for the guidance of citizens or their officers or agents is purely

4

legislative in character * * * while an ordinance which simply puts into execution previously

5

declared policies or previously enacted laws is administrative or executive in character and not

6

referable.'" Amalgamated Transit Union-Division 757 v. Yerkovich, 24 Or App 221, 226-227

7

(1976). IP 19-1 literally establishes a new prohibition on Columbia County officials and outright

8

prohibits them from taking certain actions. Under the Amalgamated Transit test, IP 19-1 is clearly

9

legislative because it lays down a new rule of law for parts of the county government.

10

The test for distinguishing between legislative and administrative acts has been expressed

11

in various terms over the years by the Supreme Court. In Long v. City of Portland, the court

12

described "legislation" as "general laws … rules of civil conduct * * * of general application …,"

13

and concluded that measures relating "to questions or subjects of a permanent or general character

14

…" constituted legislation, while those having a "temporary and restrictive" effect did not. Long

15

v. City of Portland 53 Or at 100-01. This was later re-affirmed by Monahan v. Funk, 137 Or 580,

16

584-585 (1931). As stated previously, IP 19-1 establishes a permanent, blanket, prohibition on

17

certain County actors enforcing certain kinds of firearms regulations that originate from other

18

jurisdictions. This is permanent, general, law and blanket prohibition that establishes a new rules

19

of civil conduct in Columbia County. There is nothing administrative about IP 19-1. It establishes

20

a permanent blanket prohibition and provides for remedies for violations of that prohibition.

21

Cases where Oregon Courts have ruled that a matter was administrative are clearly

22

distinguishable. See Rossolo v. Multnomah Cty. Elections Div., 272 Or App 572, 584-87

23

(2015)(analyzing cases were matters were administrative in nature).
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1

characterized by one-time actions, effectuating day to day business, or simply operating under a

2

pre-existing policy.

3

In direct contrast, IP 19-1 is a blanket prohibition on all county actors that do not fall into

4

one of the exemptions, so it is general and permanent. Furthermore, the substance of IP 19-1 is not

5

pre-existing policy, there is no current Columbia County ordinance with this prohibition or these

6

enforcement remedies contained in it.2 Thus, IP 19-1 is establishing a new law and clearly not

7

merely implementing prior policy. This distinguishes IP 19-1 from the types of administrative

8

actions analyzed in Rossello v. Multnomah Cty. Elections Div., 272 Or. App. 572, 584-87, 357

9

P.3d 505, 512-14 (2015). IP 19-1 is legislative in nature.
4. Reversal of the Columbia Clerk’s determination is necessary

10
11

IP 19-1 relates to a single subject, is legislative in nature and the chief petitioner correctly

12

submitted the full text of the proposed measure. The clerk was wrong in his analysis of those three

13

issues and must be reversed. Furthermore, the clerk did not include nor attach any reasoned

14

analysis, but only made a conclusory recitation of the criteria. It is too late for the Clerk to invent

15

any other procedural deficiencies and it is pre-mature for the clerk or this court to make any kind

16

of conclusion on the merits, or other argument about the constitutionality of the proposed

17

ordinance. A court cannot inquire into the substantive validity of a measure -- i.e., into the

18

constitutionality, legality or effect of the measure's language -- unless and until the measure is

19

passed. Lowe v. Keisling, 130 Or App 1 (1994). To do otherwise would mean that the courts would

20
21
22
23

2

To the extent it is argued or alleged to repeal any prior ordinance would weigh against a finding of
“administrative” because only another Act with the force of law “legislative” could repeal something else
that was legislative. However here, a county wide blanket prohibition and corresponding enforcement
mechanism is by definition legislative in nature. Administrative authority could not accomplish this type of
prohibition or penalties.
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1

on occasion be issuing an advisory opinion. Foster v. Clark, 309 Or 464, 469-470 (1990). Courts

2

have jurisdiction and authority to determine whether a proposed initiative or referendum measure

3

is one of the type authorized by Or Const Art I § 1(5) to be placed on the ballot. * * * On the other

4

hand, a court may not inquire into general questions of constitutionality, such as whether the

5

proposed measure, if enacted, would violate some completely different portion of the constitution."

6

Lowe v. Keisling, 130 Or App at 15-16 (1994) citing Holmes v. Appling, 309 Or at 469-71.

7

It may end up that IP 19-1 has political opponents who oppose the new law as well as those

8

who support it. But that is a matter for the voters to decide. The Clerk had no legitimate legal

9

grounds to deny this particular prospective petition. Our Supreme Court has repeatedly held that

10

the initiative power is to be given a liberal construction, favoring the right of the people to its

11

exercise. Amalgamated Transit Union-Division 757 v. Yerkovich, 24 Or App at 230-31; Othus v.

12

Kozer, 119 Or 101, 109 (1926); Kays v. McCall, 244 Or 361, 373 (1966).
CONCLUSION

13
14

For the reasons explained above, the voters must be allowed to have their say on IP 19-1

15

because pursuant to Oregon law, the petition complied with the full text rule and relates to a single

16

subject that is legislative in nature.

17

DATED this 22nd day of January 2019.

18

Tyler Smith & Associates, P.C.

19

s/ Tyler Smith___________

20
21

Tyler Smith, OSB# 075287
Of Attorneys for Petitioner
181 N. Grant Street, Suite 212
Canby, OR 97013
Phone: 503-266-5590; Fax: 503-212-6392
Tyler@RuralBusinessAttorneys.com

22
23
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1

CERTIFICATE OF SERVICE

2

I HEREBY CERTIFY that on the 22nd of January 2019 I caused a true copy of PETITION

3

CHALLENGING COUNTY CLERK’S MEASURE 12-72 DETERMINATION and Exhibits

4

1 and 2 to be served upon the following named parties, or their registered agents or their attorney

5

by first class mail as indicated below and addressed to the following:

6

Raven C. Brumbles
67251 Maple Crest Road
Deer Island, OR 97054

7
8
9

Donald Clack
Columbia County Elections
230 Strand St.
St. Helens OR 97051

10
11
12

Columbia County Clerk
230 Strand St.
St. Helens OR 97051

13
14
Mailing was done by __X_ first class mail, and by ____ certified or ____ registered mail,
15
16

return receipt requested with restricted delivery, or ____ express mail, eFiling __X___, and e-mail
____.

17
DATED this 22nd day of January 2019.
18
19
20
21
22

Tyler Smith & Associates, P.C.
s/ Tyler Smith___________
Tyler Smith, OSB# 075287
Attorney for Petitioner
181 N. Grant Street, Suite 212
Canby, OR 97013
Phone: 503-266-5590; Fax: 503-212-6392
Tyler@RuralBusinessAttorneys.com

23
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Exhibit 1 p.1

Exhibit 1 p. 2

Exhibit 1 p.3

Exhibit 1 p.4

Exhibit 1 p.5

January 14, 2019
Raven C Brumbles
67251 Maple Crest Rd
Deer Island OR 97054
Re: Prospective Petition “Columbia County Second Amendment Sanctuary Ordinance”
Dear Chief Petitioner:
On January 7, 2019 you submitted to this office a prospective petition to establish a Columbia
County Second Amendment Sanctuary Ordinance. In accordance with ORS 250.168, the County
Clerk is required to determine whether the initiative meets the requirements of Section 1(2)(d)
Article IV and Section 10, Article VI of the Oregon Constitution.
Any proposed initiative petition is required to: include the full text of the proposed law, contain
a single or closely related subject, and be legislative rather than administrative in nature. These
requirements are set forth by the Constitution of the State of Oregon and the Oregon Revised
Statutes.
The prospective petition has been reviewed and also submitted to County Counsel for review
and opinion. After thorough review it has been determined that the prospective petition does
not include the full text, nor does it embrace a single subject. Therefore the prospective
petition does not meet the requirements of section 1(2)( d) Article IV of the Oregon
Constitution. Further, with the information that is included in the prospective petition, it has
been determined that the measure is administrative in nature, and is therefore not a matter
that can be addressed through the constitutional initiative process.
Based on the determination above, circulation of the prospective petition is not authorized. If
you are dissatisfied with this determination, you may seek further review under ORS
250.168(4).
Sincerely,
Donald Clack
Columbia County Elections
Exhibit 2

